SERVED: February 27, 2002
NTSB Order No. EA-4955
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JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni stration,

Conpl ai nant ,
Dockets SE-15135
V. and SE- 15136
MARY C. MORRI S and
G LBERT W WALLACE,

Respondent s.
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OPI Nl ON AND ORDER

In this case the | aw judge had to determ ne whet her the
respondents’ en route decision to change their destination
airport conplied with their obligation under section 121.631(c)
of the Federal Aviation Regulations (“FAR’), 14 CFR Part 121,EI

'FAR section 121.631(c) provides as follows:

8§ 121.631 Original dispatch or flight rel ease, redispatch
or anmendnent of dispatch or flight rel ease.
(c) No person may change an original destination or

alternate airport that is specified in the original dispatch
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not to make such a change unless they had the fuel reserves
necessary to divert to the farthest alternate airport specified
in their flight plan, in the event a |l anding at the new
destination could not be nade when they arrived there. B we will
sustain the |law judge’'s decision that they did have sufficient
fuel . B

A prior order in this case, NISB Order No. EA-4866 (Novenber
30, 2000), set forth in detail the Admnistrator’s allegations,
which will be only referenced, as necessary, here. Respondents
Morris and Wal l ace on March 3, 1997, were, respectively, the
pilot-in-command and first officer of a Boeing 737 aircraft being
operated in scheduled air carrier service as USAir Flight 1186
bet ween West Pal m Beach, Florida, and New York Cty, New Yor k. H
LaGuardia Airport in New York City was the original destination
for the flight, with airports at Hartford, Connecticut, and
Al bany, New York, listed as alternates. After heavy snow in the
(..continued)

or flight release to another airport while the aircraft is

en route unless the other airport is authorized for that

type of aircraft and the appropriate requirenments of
sections 121.593 through 121. 661 and 121.173 are net at the
time of redispatch or anendnment of the flight rel ease.

’FAR section 121.639 provides, in pertinent part, that these
fuel reserves nust include enough fuel to (1) “fly to the airport
to which the [airplane] has been dispatched,” then (2) “to fly to
and land at the nost distant alternate airport,” and, after
arriving at the alternate, (3) “to fly for 45 mnutes at normal
crui sing fuel consunption.”

3An excerpt fromthe hearing transcript containing the
initial decision is attached.

*Respondent Wal | ace was operating the controls during the
flight. Respondent Moirris was handling radi o comunicati ons.
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New York City area precluded a | anding at LaGuardi a, respondents
changed their destination, not to one of their alternates, but to
Newar k I nternational A rport, New Jersey, another airport at that
ti me experiencing adverse weather.EI Bef ore reachi ng Newar Kk,
however, respondents broke off that approach and changed their
destination again, this time to Kennedy International Airport,
New York, which, |ike LaGuardia and Newark, was al so reporting
mar gi nal visibility because of the snowstormthat had noved into
the area. Throughout this period, the alternate airports
(Hartford and Al bany) in respondents’ flight plan were reporting
ceilings of 10,000 feet or better and ten mles’ visibility. The
reported visibility at Kennedy just before respondents’ decision
to divert there was “2mle in heavy snow and f og.

As respondents neared Kennedy and |learned fromAir Traffic
Control (“ATC') that there were about a dozen aircraft inline to
| and ahead of them they advised that they had “less than m ni num
fuel,” a declaration that ATC treated as an energency requiring
their expedited, priority handling. W issued NTSB Order No. EA-
4866 out of concern that respondents’ position in this action
that they had sufficient fuel reserves to reach their farthest
alternate when they diverted to Kennedy was difficult to
reconcile with their representations to ATC to the effect that
they needed to |l and right away when they got there because of | ow

fuel. These circunstances suggested, we believed, the

®The forecast for Newark just before respondents’ decision
to divert there was Y2mle visibility in snow and fog. About a
hal f hour later the visibility had dropped to Yam | e.
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possibility that “the respondents can succeed on an appeal to the
Board fromthe Adm nistrator’s suspension order only if the

evi dence shows that they lied to ATC.” (ld. at 7-8). Because of
the doubtful propriety of allow ng our process to be used in such
a context, we requested the parties’ comments on “our tentative
judgnent that the respondents should not be permtted to advance
on an appeal to the Board a position that is contrary to
information provided to air traffic control in connection with an
air carrier operation.” |1d. at 9.

In their comrents, respondents assert that their declaration
of less than m nimum fuel was not intended to convey an i medi ate
necessity to land, |lest they run out of fuel, but, rather, neant
no nore than that they m ght not have sufficient fuel to divert
to an alternate in the event that, when their turn for |anding at
Kennedy cane, an approach could not be acconplished, for whatever
reason. O course, even if this is what the respondents neant,
the | ack of enough fuel to divert to an alternate when they were
eventually cleared to | and at Kennedy woul d not per se constitute
a fuel energency, for the absence of a full fuel reserve does not
automatically establish the existence of a critical fuel

situation. B It is certainly possible, of course, that the

®The fuel reserves for diverting to an alternate nust be on
board only when the flight originates or when the original
destination is changed (as occurred twi ce here); the anmount of
fuel that actually remains when the aircraft arrives at its
destination, original or otherwi se, may well be |less than that
estimated at tinme of release (or destination change), since the
aircraft’s fuel consunption could have been affected by factors
that coul d not reasonably have been earlier anticipated.
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respondents did not understand this when they sought preferenti al
treatment. It also appears likely that the respondents were
anxi ous about what their fuel situation would be in the event
they had to wait for eleven or so other aircraft to | and ahead of
them and, with two New York City airports already closed to
them were understandably concerned over their prospects for
being able to |l and at Kennedy if the weather worsened. In these
ci rcunst ances, we are persuaded that even though the respondents
did not yet need priority handling based on | ow fuel when they in
ef fect declared an energency, they did not in seeking it
necessarily intend to m srepresent their contenporaneous fuel
situation to AK:E

Based on our review of the record, the initial decision, and
the parties’ subm ssions on appeal, we have concluded that the
Adm nistrator in her appeal has not identified an adequate basis
for disturbing the | aw judge’'s determ nation that the respondents
had required fuel reserves when the decisions to change
destinati ons were made.

ACCORDI NGY, IT I S ORDERED THAT:

1. The Admnistrator’s appeal is denied; and

2. The initial decision is affirned.

‘I'n fact, the respondents’ dial ogue with ATC suggests t hat
they wanted priority handling whether or not their fuel situation
warranted it, and that ATC suspected as nuch. Wen asked by ATC
if they were “declaring sonething other than mninumfuel at this
time,” respondents, clearly unwilling to accept a nunber twelve
position for landing and a 20-mle final, responded, “if we have
to, if we have to get in that’'s what we’ll do.” Adm Exh. 2 at
19.
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BLAKEY, Chairman, and HAMVERSCHM DT and GOGLI A, Menbers of the
Board, concurred in the above opinion and order. CARMODY, Vice
Chai rman, and BLACK, Menber, did not concur. Vice Chairnman
CARMODY submtted the follow ng dissenting statenent:

| cannot agree with the majority’s decision on
this case, nor do | understand the decision. | would
grant the Adm nistrator’s appeal. First, a review of
the record shows the | aw judge’s error in concluding
that the pilots had adequate fuel reserves for their
change of destination, a fact the Board acknow edged in
Order EA4866. Second, the pilots’ response to EA4866
denonstrates that they did not conply with the
regul at ory standard.

Their fuel conputation unreasonably assuned a
direct routing to Kennedy that would require no nore
than twelve mnutes’ flying tine. Since they knew that
the weather in the New York City area was deteriorating
and that other pilots nmay have been unable to | and at
ei ther Newark or LaGuardia, they were obligated to
include in their planning an all owance for the fuel
that they would need for a non-direct routing.* 1| find
it incredible that professional pilots could believe
that, despite the delays al ready encountered, they
could fly directly to Kennedy (itself at risk for
closing for weather) and not take into account the
al nost certain delay associated with being sequenced to
land with other aircraft heading there. The pilots had
to know that clearly foreseeabl e and known
ci rcunstances invalidated a fuel estimate which ignored
t he predictable delays that adverse weather and ot her
traffic were likely to produce. Those circunstances
dictated that, if they only had twelve m nutes of fuel
before reserves woul d be tapped, they had no | egal
choi ce but to abandon the effort to change destinations
a second tinme and, w thout wasting any nore fuel,
divert to one of their two clear alternates.

| dissent fromthe majority in affirmng the | aw
judge’s decision despite its evidentiary infirmties.

*FAR section 121.647 directed respondents to consi der
the fuel needed for “(a) [wind and ot her weat her
conditions forecast. (b) Anticipated traffic del ays.
(c) One instrunment approach and possible m ssed
approach at destination. [and] (d) [a]ny other
conditions that may delay |landing of the aircraft.”



